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KOK WAH KUAN: AN hNFﬂRTU-HﬁTE LEGACY OF THE furisdiction and powers a mary be conferred by or under federal
1988 CONSTITUTIONAL AMENDMENT faw, [Emphasis added]

L3
Lua Bo Feng If one is to take a literal reading of the amended article. the conclusion {s

that the courts are now subservient to Parliament, lerving the junsdiction of the
Judiciary entirely in the discretion of the legistature, Such proposition challenges

our democratic institutions and undermines the gpirit of our constitution

Introduction

The Federal Constitution of Malaysia s document of compromise smce 115
inception.’ In the years since the nation's independence, the Fedeml Constitution’s
integrity has been further compromised by amendments that disregard fundamental
concepts of constitutionalism and lessons learnt from expenences of countries that
preceded us in their nation building ventures. The document we borrowed now
bears litthe resemblance to the document it was meant 1o be.

Constitutional Supremacy and Constitutionalism

To subject the jurisdiction of the judiciary to the discretion of Parliament renders
the concept of constitutional supremacy, provided by Aricle 4 of the Federal
Constitution, meaningless.” A constitution functions as a source of sovereignty and
legitimizes power exercise within a state.” Parliament derives its legislative function
from the constitution. Similarly, the government derives its exeoutive mindate, and
the judiciary derives its adjudicative power, all from the same source — the Federal
Constitution. To subject judicial powers to the discretion of the legislator is to deny
the functions of the third pillar of our democratic institutions,

This paper seeks to highlight one anomaly in our Federal Constitution - an
anomaly that threatens the core of our constitutional makeup - Article 121(1). This
article prior o the 1988 amendment read:

Subject 1o clanse (2) the judicial powers of the Federation shall be
vested in two high courts of co-ordinate jurisdiction...and such
inferiot courts as may be provided by Federal law. | Emphasiz added)

The effects of article 121(1) are so fir reaching that it also dislocates the
social contract theory from our constitutional structure. The term “social contract™
essentially means that the constitution i & form of “written contract™ wherchy the
Bt the 1989 unsdnent smavad the words: udidsl wowas® laving people surrender the night to self-rule over o the state, in return for governance in
accordance fo the terms of the “contract™ * Social contract theory also pre-empis the
veal danger of state institutions abusing the terms of the “contract”. Hence, the

article 121(1) as follows:

There shall be two High Courts of co-ordinate jurisdiction and judiciary is empowered with “judicial powers”, forming the third pillar of our

status...and the High Courts and inferior couris shall have such * Aticle 4(1) Fedeml Constitution reads: "This Constitution is the supreme law of the

Federation and any law passed afier Merdeks Day which is inconsistent with this
Camstitution shall, w the extent of the inconsistency, be void °

" See Kevin Tan, Yeo Tiong Min & Lee Kiat Seng, Tun, Yeo & Lee 'y Constitutional Law
* Lecturer in Law, HELP University in Malaysia & Singapore (2™ edn, Butterwonths 1997) 84.
' See Shad Saleem Farugi, Dvcument of Destiny, The Constitution of the Federation of *  For social contract theory, see generally Thomas Hobbes, Leviatharr: John Locke, Secand

Malaysia (Star Publications 2008) 2-18. _ Treatise af Civil Government.
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legislative measures, Without this final arbiter in questions of law, wheo else can restraints upon governmental actions...
ensure that the terms of our “social contract™ are kepl in check?
Effective restraint on governmental actions within the framework of our
Judicial power o interpret the constitution also performs & stabilizing country requires two watchdogs. The first watchdog is our Parliament, but due to
fnction. The removal of this power and fo subject it to the discretion of the the Westminster parlinmentary system, our Parliament can only check on the
legislature disrupts the nutural evolution of our constitution. Being a living government effectively if certain socio-political eleminis were present.” In short,
locurnent.” the constitution must accommodate a certnin measure of Aexibility. This Parliament cannol be relied on consistently to check on the executive.” This leaves
is 0 to avoid John Locke's “justifiahle rebellion® should the constitution fail to us with the judiciary as the only reliable watchdog against governmental tyranay
reflect prevailing social norms. |f the courts were ousted in its jurisdiction to srd mismanagement.
exercise its fnterpretative function in updating the constitution according 1o socictal
norms, then John Locke would be right: As such, “judicial powers™ cannot be subjected o the discretion of
Parliament because the count not only upholds the body of law that is the
Where..people or any single min are deprived of their right, or are constitution, but it also upholds constitutionalism, the spirit of the constitution itself,
under the exercise of a power within nght, baving no appeal on The courts must not give o literal reading 1o article 121(1) as without the words
earth... They have a liberty to appeal 1o heaven." “judicial powers”, the spirit of the constitution would be defeated."
In this context, appealing to heaven, in the shsence of court redress means The Rule of Law and Separation of Powers
to rebel against oppression. As such, the court’s judicial powers allow the
R — | which 1= an intnngic pringiple of our constitution. Despite the defimtional problems
| | _ ' " Friedrich CJ in Limited Government: 4 Comparison in (0 3) 5.
- Thus, the court’s interpretative function as a final arbiter on all questions of ' One of the most glaring examples of how Pardisment cannnt be relied P 1 Ceniisgd
Bl . o - ; adequate check on executive is the sheer amount of constitutional amendments that has
o— law not only serves to uphold the constitution (as an object), but also promotes it beert passed. Professar Shad Suloem: Faruqi noied that i S0 years sinoe Malayaia's
= L ) : independence, there had been 51 amendments o the eonstitution, mdividually clauses of
constitutionalism (#s & concept) ' N e g
See <httpr/iwww.malaysionbar.org. my/echoes_of the pasy/
[ major_chenges to_the_constitution, html=,
' Cf Barendt observed that Jennings did not share this view, Barendt stated that
"o Jennings] concluded that the separation principle was imelevant as o safeguard
o ; . is not umiversally accepted s the preferred method in 1 against bireaucracy or tyranny; what preveoted that wasg _demnmri: controf through the
E:r:ﬁli:::lﬁlwm:uﬁimﬁtﬁ snumtlr:; A Eﬂm SA & Jomes E Fleming, House of Commons and the party system. [emphasis added]. Sce Eric Barendi,
Comgimgional Interprotaticn - The Baxic Questions (OUP 2007), Jeffrey Goldsworthy, | a 'Sq:l'mr:rm_:lt an and Constitutional Gﬂ*mt' _||.'?95] Public Law 'H'_l 604,
Interpretiag Constitution « A Comparative Study (OUP 2007). The courts judicial power does not depend on it being specifically provided by the
¥ Kenneth Clinton Wheare, Modern Constimtions (2nd edn, OUP 1966) 52. eonatitution. See for example the Indian constitution,
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surrounding this doctring;'’ we connot deny that the framers of our constitution had
intended to reflect the Rule of Law in our basic charter.”

Dicey’s proposition of the three munifestations of the Rule of law " has
formed the modem constitutional discourse, and the first onc states:

..that no man is punishable or can be made to suffer in body or
goods except for a distinct breach of law established in the ordinary
legal manner before the ordinary courts of the land," [Emphasis
added]

The first manifestation proposed by Dicey is umiversally reflected in all
approaches to the Rule of Law.'"” The non-contentious nature of this ruke™ is due to
the fact that it promotes due process of the legal procedure, that the law must be
supreme as opposed to the influence of arbitrary power and the prevention of

"' For modemn discourses on the definitional problems of the rule of law, see David Kairys,
‘Searching for the Rule of Law’ [20603] 36(2) Suffolk UL Rev; Lord Bingham, The Sixth
Fir Deavid Wilticoem Lecture on The Rule af Law,
<ttty wwew cpl law. cam, pe. uk/Medin THE%20RULE%: 200 P20 L AW 202006, pdf=.

7 The Rule of law (Kedoulatan undang-undang) is the 4% rule in the national principles
(Rikun Negara), and Dicey's first two stipulation of the Rule of law can be deduced
from amicles 5 o ¥ of the Federal Constitution; see also Sugumar Balakrishmon
Pengarah fmigresen Negeri Sabal [1998] 3 MLI 289 at pg 305 per Gopal S5ri Ram

" Albent Venn Dicey, An Introduction fo the Study of the Low of the Constitution {10nd
gdn, MacMillan 1959) 188, 193, 195,

" ibad 188,

" For contrasting approaches of the Rule of law, see Kevin Tan Yew Lee, "Asian
Dizcowries on the Riule of Law® [2004] SILS 35 Kairys (n 11); Miguel Schor. “Rule of
Law"  [2007]  Legal  Studies  Research  Paper  Seres  07-14
<http:/ssm. com/absiract=8E9472> sccessed 13 August 2010

" The removal of judicial power of the courts and o subject it o the discretion of
parfiiment i% contrary to even the most ‘minimalistic” exposition of the Rule of Law. For
this “minimalistic’ view, see (n 11) 318, Khairy stipulated 3 requirements for the Rule of
Fnw f exist!

(1) Cestain relationship, events and transactions should be subject 1o rules;

(2] The rulgs lakd down should be followed and should apply to everyone, mcluding
limity an te grvernment and the powerful;

{3) And the rules should be enforved with some mechmrism for seeking redress.
[empheasas added)
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arbitrary power of the legistature and the executive lies in the hand of the judiciary.
The removitl of the words “judicial powers™ and 1o subject the court’s jurisdiction to
federal law'’ would produce the result where a breach of the law are met with 1o
redress

But the doctrine that suffered the most is the concept of Separation of

Powers — a doctrine that traces its modem incarnation to the words of Montesquieu:

When the legislative and executive powers are united in the same
person....there can be no hiberty. . again there is no liberty, if judicial
power be not separated from legislative and executive. . there would
be an end o everything, were the same man, or same body...1o
exercise those three powers, . "

We inherited this doctrine from English junisprudence, but the English
themsclves had always found Separation of Powers a rather inconvenient concept.
As noted by Leyland:

It is perhaps surprising that the concept of Separation of Powers has
ever been considered to be significant (o the British constitution,
given that the most influential version of ...emerged afier the
fundamentals of our constitutional arrangements were sel in

place..."

Similarly, as noted by Jackson and Leopold:

~Article 160(2) Federal Constitution defined *federal law® as: “(n) any existing law

relating to & matter with respeet 10 which pirliament has power to make laws, being a

lorw continued in operation under Part XTIT; and (b) any Act of Parliament’.

Baron de la Bréde et de Montesquien “De L"Esprit des Lois® Book X1, Chapter 6 (174K)

Eé‘#ﬂm IC Vile, Constirutionalism and the Separation of Powers (Clarendon Press
).

Peter Leyland, Admimisrrative Lavw (5th edn, Oxford University Press 2005) 22,
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-
There 18 not, and never hag been, a strict separation of powers in the

English Constitution_..™

However, it must be noted that the applicability of the doctrine of
Separation of Powers has never been o matter of absolute adherence, but 5 matrer of
degree. No country pmctises separation of powers in the sense that there is absolute
isolation between the three institutions in personnel, function and control. This has
cansed some writers to reject this doctrine as o mere political concept; too flud to
be applied in the legal context,”' or in the case of the United Kingdom, too
contradictory as it requires a radical shift in the restructuring of the balance of
power between the legislature, executive and judiciary.™

While the difficulty of fully embracing the doctrine of Separation of Powers
in the United Kingdom is very real, the same cannot be said aboul the constilutional
structure of Malaysia. Although it {s true that our constitution does not provide for a
“pure” or “stnet” doctrine of Separation of Powers, it is wrong to say our
constitution does not provide for the Separation of Powers. Even in the United
Kingdom, judges ofien draw upon the principle of Separation of Powers i the
interpretation of statutes. As Lord Diplock stated (albeit in the context of the
soverergnty of Perliament):

* Paul Jackson & Patricia Leopold, 0 Hood Philiips and Jockson Constinriona arid
Adtministrarive Law (8th edn, Sweet & Maxwell 2000 | 26,

* Geoffrey Marshall, Constitutiona! Theory (Clarendon Press 1971) 97; Waler Bagehot,
The English Consritietion (Fontana Libmary 1963) 63 with miroduction by Crosman B H
5 Enc Barendi, “Separation of Powers and Constitutionn] Government® [1995] Pubiic
Law a3, 604 an Jenning s scepticism towirds the doctrine of Separstion of Powers.

% See Nicholas W Barber, “Prelude to the Separation of Powers® (Z001) &{1) Cambridge
[l 59.88, Barber rejects Barendt’s “partial’ version of Separation of Powers where it
reguires the court o protect the liberty of the citizens from the other two organs ag oo
ambitious Because this would undermine the doctrine of Parliamentury Sovereignty.

R
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It cannot be too strongly emphasized that the British Constitution,
though largely unwritten is firmly based on the separation of powers:
Parlisment makes the laws, the judiciary interpret them.™

We, a8 with the United Kingdom o a large degree, practise a contermporary
doctrine of Sepuration of Powers in the sense thal our constitution provides that
‘powers and personnel being largely — but not totally - separated with ehecks and
balances i the system ta prevent abuse.™ The Federal Constitution originally
provided o structure of three distinet bodies that perform separte functions to
ensure adequate check and balance and to prevent arbitrariness of any one body, but
the 1988 amendment secks to destroy this balance. It is the role of the courts o
prevent the inevitable corruption of absolute power. As such, judges must always be
mindful of the dynamics of power in the state, lest they themselves become an
instrument of oppression

The Court’s Interpretation of “Judicial Powers"
In & sinng of cases following Dato Yap Peng v PP™ the courts had defended its

inherent jurisdiction necessary for it 1o function not only as a court of law, but also
25 an integral component of our democratic institution,

j: Duperr Steels:Lid v SIRS [1980] WLR 142,

Hilaire Barnett H Constitutional and Administrative Law (Tth edn, Cavendish Publishing

2006) Th; see also Minerva Milly Lid v Unlon af fndfio [1980] AIR SC 1749 os per
a Bhagwati J a1 1825

[1987) 2 ML) 311, 314, as per Abdoolcader SCJ who defined the words *judicial
powers’ in article 121(1) Federal Constitution as °... the power 1o examine guestion
submirted for determmation with a view to the pronouncement of an authoritative
decision a5 to righss and lisbilities of one or more parties.* This definition did not find
favour with the Mahathir administration which subsequently leads 1o the amendment of
the impugned article. For an account of the circumstinces leading up to the amendment.
see H P Lee, Constitusiona! Conflices in Contemporary Malayiia (OUP 1995).
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In R Rama Chandran v The Industrial Cowrt of Malaysia, ™ Edgar Joseph Je
FCJ defended the inherent junsdiction of the court (albeit vis-i-vis statutory
Junsdiction) in citing Sir Jack Jacob QC:

...the source of the inherent junsdiction of the court is desved from its
niture 25 4 court of law. . the junsdiction to cxercise these powers was
derrved, not from any statute or rule of law, but from the very nature of the
court as & superior court of law. . for the essentinl character of a superior
court necessanly involves that it should be vested with a power 1o maintain
its apthority and to prevent its process being obstructed and abused. Such a
power 15 infringic in o supenor court; it 5 s very life-blood, its very
essence, its immanent attribute. Withowt such a power, the court would have
form but wenld lack substance,” [Emphasis added]

It must be emphasized that a court that exercises its jurisdiction depending
on the discretion of Acts of Parliament faces the danger of being a tool of
oppression. The judge then wamned:

... lest we forget.. . the common low powers of the court, which are
residuary or reserve powers and 8 scparate and distinet source of
juriediction from the statutory powers of the court.™

In the same case, Edgar Joseph Jr FCJ defended the need for the judiciary to
a¢t proactively m the exercise of their “judicial powers™ to uphold the due process
of law (o prevent improper vexation or oppression. His Lordship demonstrated his
commitment to the need for check and balance through judicial review:

*[1997] | ML) 145
T ibid 237-238.
' {n26)238:279,

e = | e
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It cannot be said, therefore, that by intervening in the manner which
we propose...we would be trespassing into the dommin of the
executive, thus violating the doctring of the separation of powers,
uand 5o scting undemocratically ™

Similarly, in Sugumar Balakrizhnan v Pengarah lmegresen Negeri Sabah, "
Gopal Sn Ram JCA equated the constitutional right of a person to approach the
couris o seek redress with plain common-sense. According to His Lordship, to give
effect to clouses that seck to oust the “judicial powers” of the count would do
injustice to the Rule of Law if administrative acts or decisions are affected by an
ermar of law.”" In regard to the amended article 121(1) of the Federal Constitution,
the judge merely stated that;

---in sccordance with well established principles of constitutional
interpretation, the deletion [of the words “judicial powers™] does not
have the effect of taking away the judicial power from the High
Courts. "

Judge Sri Ram's in Swewmar Balakrishean did not expand on the
mierpreiation of article 121(1) after the 1988 amendment. This highlights the fact
that despite legislative effort to remove judicial powers from the court, to enterain
the thought that the courts can only exercise their interpretative function subject o
the discretion of parliament is sbsurd. This is because to allow the legislature to
exclude the junsdiction of the courts, is to allow the povernment, through the
parliament to act arbitrarily without supervision —a breach of the congcept of Nemo
Judex in Cauva Swa. Gopal Sri Ram drew a similar conclusion by quoting Bhagwati
Jin Mimerva Mills Ltd v Union of Indiar:

™ (n26) 194,

’I'I’ [1998] 3 MLJ 289 (CA).
! ibid 307-309,

* [ 309 307,
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..the conssitutional and fegal provection afforded o the citizen
would become Wlusory, I it were lefl to the executive to determine
the legality of i3 own achion. o also i the legislature makes a law
and a dispute arises whether in making the law the legislature had
acted outside the arca of s legislative competence... its resolution
cannol... be left for the determination of the legislamre.” [Emphasis
added)

Judge S5n Ram also emphasized in Sugumar Balakrishnan, the need for

judges to look beyond written law when conducting judicial review:

... judicial review is a basic and essentinl feature of the Constitution
and no 3w passed in Parliament in exercise of its constituent power
can shbrogete it or ke it away...the exercise of power by the
executive or any other authority must not enly be conditioned by the
constitution but also in accordance with faw..."* [Emphasis added]

It should be noted that the phrase “in accordance with law” does not mean
law in the narrow sense, and necessarily trunscends written laws.™ These cases not
only illustrated the judiciary’s dedicabon to upholding the Rule of Law, but also
show the understanding the judiciary have for their role in the structure of
governance and the effect their judgments have on the health of our democrabe
institutions.

" (n 300 306, See alpo Minerva Mifls Lad v Lnion of lndia AIR 1980 S5C 1789,

(n 30) 306:307,

CF, Pihak Berkuaga Negeri Sabah v Sigumar [2002] 3 MLI 72 (FC) £9-94, where Mohd
Dzaiddin FCF ook & npmow and Bitern] approach to ouster clouses and rejected the
‘subsiantive™ nature in judicial review.

[
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The case of Kok Wah Kuan

The Court of Appeal in Kok Wah Kuan v PP** took the opportunity t determine the

effect of the removal of the words “judicial powers' from article 121(1) vis-&-vis the
doctrine of Scparation of powers. His Lordship Sri Ram persevered in his resistance
against encrogching executive powers. In answering affirmatively to the question of
whether the doctrine of Separation of powers is an tntegral pan of the constitution,

the judge cited Lord Diplock in Hinds v The Queen:

It 15 taken for granted that the basic principle of separation of powers
will apply to the exercise of their respective functions by these three
organs of government...[it] is implicit in the very structure of a
constitution on the Westminster model is that Judicial power,
however it be distributed...is to continue 1o be vested in persons
appointed to hold judicial office, "

In suppart of the principle that Parliament cannot legislate away, in acts of
parliament or acts amending the constitution, the inherent powers of the judiciary,
Judge Sri Ram cited Sugumar Balakrishnan:

The Constitution of Sri Lanka does not even mention the expression
Judicial power, Yet...it has been held that despite the omission, the
provisions in that document.. manifest an intention to secure in the
Judicary a freedom from political, legistative and  execuive
control....[Similarly] the Indian Constitution also does not make
mention of judicial power... Yet the same position obiains there as in
Sri Lanka ™

[2007] 5 MLY 174,

ibid 180, See also Hinds v The Oueen [1976] 1 All ER 353,
[1998] 3 MLJ 289, 308,

Kak Wak Kuan v PP [2007] § MLI 174, 179.180,
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However, a l'nrumb]n:‘nrgumcnt could flow from the above quote — that
the hiberal approach of reading the words “judicial powers” into the Indian and Sri
Lankan constitution s & product of judicial interpretation in order to avoiding
absurdity. The same cannot be said for our constitution, as Parliament specifically
removed the words “judicial powers” through Amendment Act ATO4 of 1908,

signalling an uneguivocal intention to arresi these powers from the courts.™

While it 15 true that an emission cannot be equaied with a specific removal
of the words “judhcial powers™, such argument 15 necessarily flawed because the
duty of the couwrts 1% not merely to give effect to intentions of Parliament, especially
so in the case of constitutional interpretation in a country with a supreme
constitution, the courts have an added responsibility of upholding the integrity of
the constitution. As Richard Melanjum CJ stated in his dissenting judgment in Kok
Wah Kuan al the Federal Court

| am unable to accede to the proposition that with the amendment of
art. 121{1) of the Federal Constitution...the Courts in Malaysia can
only function in accordance with what have been assigned to by
Federal [wws. Accepting such a proposition is contrary to the
democrafic system of government wherein the courts form the third
branch of the povernment and they fumction (0 ensure that there is
‘check and balance” in the system. . | do not think that as 8 result of
the amendment our courts have now become servile agents of federal
Act of Parlinment and that the courls are now only to perform
mechanically any command or bidding of a Federal Law...The
courts cannot obviously be confined 1o *federal law’. Their role is 1o
be servants of the law as a whole,"'

L
* Cf. the argurnent that it wos not the intention of parliament to extinguish the courts”
inharent power 1o review executive and legislative actions. See (n 1) 630
PP v Kok Wah Kuar [2008] | MLI (FC) 20-21.

= @i -
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His Lordship’s statement above echoed the holistic Uﬂdr.'rsmnding of “law*
delivered by Bhagwati J in Sampath Kumar v Union of India, whereby brig
servants ol the law, judges must not only give effect to written law, but beyand that,
the courts must atways consider the law as 4 whale, the written and the unwritien,

especially those intrinsic principles in our hasic charter,

To ignote the intrinsic principles in our constitution s o ignore the will of
the drafters of the constitution. For example, the rules of natural justice were never
mentioned in our constifution, it nevertheless |s imphicit in the structure of
fundamental liberties found in articles 4 through 13. Intrinsic principles like these
were faken for granted by the draflers of our constitution as without which, the
rights conferred on the citlzen would be meaningless. Similarly, to ignore the fact
that Separation of Powers and the Rule of Law WEFE Infrinsic in our constitution is
to do injustice to the structural integrity of our basic charter, '

Anather reason for judges to avoid a literal approach to constitutional
interpretation is because the constitution should be seen as a living document. * For
the constitution to remain relevant, it needs 1o be able to adapt 1o changing social
norms. Judge Sn Ram was eritical of the literal approach, and instead advocated a
prismatic spproach, highlighting the need to read the constitution generously, not
literally,” to rediscover the values that the drafiers of & constitution intended to
convey. While acceptance of the “prismutic™ approach s not universal, it is well

a3

-.| 98T SCR (3) 233, 1987 SCC Supl. 734

5 ?: Ong: A: :Z_?hul:.'! v PP 1981] 1 ML) 64 (Frivy Council} 71 (Lord Diplock).
a-.mpf or the ‘living constitution’ spproach, see generally MeCullock v Maryland
(1819) 17 US 316, as per Marshall CJ - ‘[The Caonstitution] was intended to endure for
:E 1o FWEL-:':LTFE“H"M to be adapted to the various crises of human affairs':
e v ) 232 LS 416, as per Holmes J, Bovee v The Quoen 30041
{LEFC 321, as per Lord Hoffman: Justice Michael Kirhy, Sir Anthany .1-&5-: hj:m[::w::;]-
ture, published in (2000) MULR 1; PP v Kok Wak Kuan [2008] | MLJ 1. 2331, s
per r;nq.m:nf nh:!ﬂ:m ci. . criicisms of the “living consiion’, see William H

aoban of @ Living Constitution” { 1976) 53 3

IF n ) 3:._'?43!_3; Barber & Fleming (n 5) 16-25, TR T s oty
R:;n.FHMI Upproach’, see Lee Kwan Wok v PP [2009] 5 CLI 631, a5 per Gopal 5o

4
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accepled that constitutional provisions, unlike statutory provisions, cannot be read
literally.

Constitutioral provisions are genemlly drafted in broader terms than
statulary provisions, The former secks 1o convey values and principles, and in licy
of the potential difficulty of legislative amendments, also attempis to be relevant for
extenided period of time, Statutory provisions on the other hand are drafied wilh
precision and clarity to ense day o day adminstmtive usage As such, to read
broadly drafted constitutional provisions with u view of giving effect 1o the literal
meaning of the words used, will deprive the provision of the values they mtended to

I:En‘n'l.'.-:"-
Kok Wak Kuan at the Federal Court

Abdul Hamid PCA, delivering his judgment on behalf of the majority, reversed the
Court af Appeal's decision. The Federal Court in PP v Kok Wah Kuan'" took a
literal approach in interpreting the amended article 121(1) of the Federal
Constitution, apparently oblivious to the constitutionsl ramifications of their
decision. Judge Abdul Hamid held:

After the amendment, there is no longer a specific provision
declaring that the judicial power of the Federation shall be vested in
the two High Courts...If we want to know the jurisdiction and
powers of the iwo High Courts we will have to look at federal

I-HW a7

Abdul Hamid distinguished Kok Wah Kuan from Dato” Yap Peng stating

*[2008] LML,
Y ibid 14.
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| Dato” Yap Peng] was decided, not on the ground that it was
inconsistent with the doctrine of separation of powers. Tt was decided
on the ground that it was inconsistent with the term “judicial power®
of the court then provided by art. 121(1) of the constitution. .,

The Federal Court failed to recognize that the term “judicial power™
provided in article 121(1) prior to the 1988 amendment was a clear indication that
judicial power of the court is a different form of power, separated and distinct from
executive and legislative powers, and is not derived froni any statuie or rule of L,

as stated by Edgar Joseph Jr in R Rama Chandran v The Industrial Court af
Malaysia. "

Judge Abdul Hamid then summarized the history of the doctrine of
Separation of Powers™ and concluded:

.--the absence of & separation of powers, particularly between the
executive and the legislative, is more explicit.. .as in the Westmingter
style parhamentary sysiem. Malaysia, like the United States has a
written Constitution that spells out the functions of the three
branches. At the same time it follows the Westminster model and has

its own peculianties. .. In other words we have our own model.”

As mentioned above, the applicability of the doctrine of Separation of
Fowers has never been a matter of absolute adherence, but a matter of degree. No
country prictises Separation of Powers with sbsplute tsolation between the

* (nd6) 15
:“ in27)
" Abdul Hamid cites Wikipedin as his source i i isler
. i iracing the historcul dévelopment of
doctrine of separation of powers. In doubt as to the accuracy of the law f:rpm. Iuh.ad;
double checked the two reports of Kok Wah Kusn availuble and confirmed that my

doubts were unfounded as Wikiped; ' : 5
g Ew,l;;; as Wikipedia appears in both reports: [2008] | MLJ 1, 16; [2007]

PP v Kok Wak Kuan [2008] 1 MLJ 1,16,
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institutions of the state. Doing 54.: would nsk sdmmistrative deadlock and prevemt
the mechanism of check and balance from functioning.

1t is clear that Judge Abdul Hamid did not consider check and balance as an
mtegral part of the doctrine of Separation of Powers, In an attempt 1o expose the
ahsurdity of the doctrine of Separation of Powers, His Lordship drew on the
example that mimsters would similarly offend the separation of powers when
exeroising the powers of making delegated legislation, and hence acting

unconstitutionally.

Such a comparison is ill drawn, as it 15 incorrect w0 equate the derogation
from a sirict separation of powers with a slight derogation in lieu of the need for
check and balance. When a minister makes law (delegated legislation) en behalf of
the legislature, the conceptual integrity of the doctrine of Separtion of powers 15
reconciled by the foct that delegated legslation 15 subject to parlismentary
scrutiny. o However, to subject the court’s jurisdiction to the discretion of
parlisment is 0 destroy check and balance by removing the only institution i.e. the
judiciary, capable of performing checks on executive actions. The faulty logic in
Abdul Himid's comparison 18 oo glarmg to 1gnore.

While the Federal Count sets an unfortunate precedent in Kok Wah Kuan,
Judge Richard Melanjum provided a measure of solace in his dissenting judgment.
In reminding judges of their multifardous role in the constitutional context, His
Lordship sets out the creative functions of the judiciary;

Though there 15 much truth in the traditionalist assertion that the
primary function of the courts is to faithfully interpret and apply laws
framed by elected legislatures, there are, nevertheless, o host of

¥ ibid I8

“ However, the effectivensss of parlismentary checks on delegated |egislations is
questionable, but this is & problem of procedures and implementation, ool of
constitutional conflict. See (n 1) 515-316,

.
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circumstances in which the role of o judge i not Just to deliver whay
is already there. The role is constitutive and creative and goes far

beyond u mechanical interpretation of pre-exasting law. It extends ip
direct or indirect law making . *

In the face of such a negative development within the Federal Constitution
the indirect law making function of the common law seems (0 be the most

appropriate and immediate solution 1o & most unforiunate precedent arising out of
article 121(1) of the Federal Constitution. The hasgic charter of o country is the
foundation on which legal structure i built. It legitimizes and suthorizes the
exercise of power, without which the scale of collective justice tilis only towands
the powerful. When judges are summoned 1o exercise their imherent duty 1o
calibrate the scales of justice, they must answer courageously as servanis of the law.
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