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POWERS:
STRIKING A LEGITIMATE BALANCE -

A COMPARATIVE ANALYSIS
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Introduction

The existence of emergency and proventive detention powers are common features
that appear in almost every country in the world. This aricle attempts to analyse
and compare the different jurisprudential basis behind the existence and exercise of
emergency and preventive detention powers between selected Asian countries and
that of their western comterpant (represented by the LISA). The second part of this
article will focus specifically on the Malaysian aspect i.c. a comparison will be
made betwoen the original intent of the emergency and preventive detention powers
and the current emergency and preventive detention that exist in Malaysia. Finally,
thig article will look into ways to improve the current emergency and preventive
detention powers in Malaysia. An atteripl will be made to find the nght balance
between justifying the government’s action in exercising ity preventive delention
and emergency powers whilst ensuring that the individual's rights are adequately
protected whilst these powers are exercised.

The Basis of Emergency Powers

In Bhagar Singh v King Emperor,' Lord Dunedin ottempted 1o define an
“emergency situation™ as “a state of matters calling for drastic action”.

* Sepior Lecturer in Law, HELP University,
' Bhagit Singh v King Emperor AIR 1931 PC 111 (PC) 111-112
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Dunng emergency situations, there exisl a latent and permanent war
between the stute on abe side and an encmy who is identified within famdior from
withouf}[the italics are sdded by the wnier] the people, on the other. The
characterization of subversion as the enemy is wide and limitless. The scope of
subversion 12 nol merely an objective emergence of an armed group. The
phenomenon of subversion is moch more complex, profound and plobal.

When the state of emergency exists, emergency powers within the state are
activated 10 prevent any threat to the stmbility of the nation or to preserve the
existence of its society.

The basis for the existence of any emetgency powers lies in the “doctrine of
state necessity”.’ Chitty siated that ‘necessity knows no law'® whilst Bracton
observed that ‘nocessity makes lawful that which (s unlawful®*

The main ritional for the doctrine of necessity is expressed in two Latin
mitxims i.e. “salus populi est suprema lex” (the safety of the people is the supreme
law) and “salus republicae est suprema lex™ (safety of the State is the supreme
law),” Both these Latin maxims are based ‘on the implied agreement of every
member of society that his own individual welfire shall, in cases of necessity, yield
to that of the community: and that his property, liberty, and life shall, under certain
circumstances be placed in jeopardy or even sacrificed for the public good ™

The law of necessity was expressed by Lord Mansfield in the following
way:

- Cyrus V Das, Governments & Crivis Powers: A Study af the Use of Emergency Prviers
wider the Malaysian Constitution and Porty of the Commomvealth (Maluysian Crirrent
Law Jonrmal |996) i6.

I Re Special Reference PLD 1955 5C 435, 485

Staniey Alexander De Smith, ‘Constitutional Lawyvers m Revolutionary Sifustions’
(1968} 7 W Omiario LR 93, 97.

Das (m2] 11

William James Byrne, Broom s Legal Maxtma (9™ edn, Sweet & Maxwell 1924) 1.




— 3“

HELP LAW REVIEW (2010)

It must be very :irru‘;l:lnmL it must be very extreme, and in all they do,
they must appear clearly to do it with a view of preserving the
whole...If the govermnor [commits] twenty illegal acts, that will not
be n justificetion of it the mtervention must tend o the

preservation of [society].”

in Phiflips v Eyre," Wiles ] explicitly fumished the justification for the
existence of emergency powers in dealing with the powers of the civil authority o
quell rebellion:

... To act under such circumstances within the precise limits of the
law of ordinary peace is a difficult and may be an Impossible task,
and 1o hesitate or temporize may entnil disastrous consequences... It
is manifest, however, that there may be occasions in which the
necessity of the case demands prompt and speedy action of the
maintenance of law and order ai whatever risk.. . The governor may
have, upon his own responsibility,...[to] procure at the moment , to
arm loyal subject, to seize or secure arms, to intercept munitions of
war, to cut off communication between the disaffected, 1o detain
suspected persons, and even to meet armed force by armed force in
the open field If he hesitates, the opporfunity mmy be lost of
checking the first outbreak of insurrection...In resorting to strong
measures he may huve saved life and property out of all proportion
to the misiakes he may honestly commit under information which

s out io have been emoneois or treacherous.”™

Because emergency powers are crealed to prevent any threat to the stability
i of the nation or to preserve the survival of iis society, almost all of the emergency

F
L]
¥

Procesdings Against George Steatton & Oy [1779] 21 State Trials 1046,

[1870] LROB |.
ibid 16-17.
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powers that exist grant the Executive an almost totalitarian powers to act in times of
emergency. Kenneth Wheare once concluded that “crisis or emergency government
can seldom be constitutional government.”" Schlesinger observed that emergency
governments should be recognised “for what it 1 an extra-constitutional resort to
raw political power, necessary but not lawful"." Locke also expressed a similar
view when he wrote in s Second Treaties of Government that *a strict and rigid
observation of laws [in some cases| may do harm. The executive must have & power
to et according to discretion, for the public good, without the prescripiion of law,
and sometimes even against i

The Exercise of Emergency Powers (A comparisen between ASEAN and US
Constitutions)

A study of the constitutions in varous countries (LS, Indonesia, Brunci, Thailand,
Indonesia, Philippines, Malnysia, Singapore and the lslamic Law) leads one o the
following submission - that the mtionale or ideology and the spplication of
emergency laws in the US differs from that of the ASEAN countries although
emergency laws in the these countries may have the same aim; which is to protect
their respective communities.

The US Approach (Western Constitutionalism)

In the US, it is submitted that emergency laws are practised based on three
principles.

John E Finn, Constititions in Crivi: Political Violence and the Rule af Law {Oxford
University Press 10913 30,

_ Arthur M Schlesinger Jr, The fmperial Presidency (Houghton Mifflin Harcourt 2004),

" Finn{n 10) 17,
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First principle

Emergency laws are seen os weapons which are used 1o defend or safeguard the
state from a perceived threat coming from outside or external forces

For the US, emergency laws are seen as mensures lo prevent anticipated
dangers, which may sffect the whole social or political movement or government of
the US. Thus treason, incitement or anyone found engaging in any rebellion or
msurrection against the authority of the United States' shall amongst others be
imprisoned. Other erimes may nclude any attempt to overthrow, pul down or
destroy the government of the United States. "

In LS v Rosenberg,' the Supreme Court allowed the conviction for atomic
espionage against the sccuseds - Julinve Rosenberg, Ethel Rosenberg and Morten
Sobell - and they were respectively given the death penalties and a 30 year sentence.

ln Schenck v United States' the accused was charped under the Espionage
Act 1917 which amongst others include an attempt to cause insubordination in the
military and naval forces of the United States and obstructing the recruiting and
enlistment service of the United States by printing and circulating documents 1o that
effect, when United States were at war with the German empire, The accused in his
defence, raised his constitutional right in the First Amendment" which forbids

= Victor P Karunan, Hemin Blghts sicuation in Asta; National Security v People s Security
<hitpiwaw, humannightsor ke HELibrarye- accessed 2001,

" S Constitution, Amicle 15,

" US Conetitution, Article 111, Seetion 3, Clause | provides: *Treason against the United
Stales shall consist oaly i levying war against them, or in bdhéring 1o their enemies,
giving fvem sid and comfisr, ..

" LIS Rovenberg |95 F (2d) 583, 611 (CC A 2d 1952), cert, den., 344 LS 538(1952).

" Sehenck v Unived States 249 1S 47, 39 5 Cr 247, 63 L EA 470 (1919),

" US Constingtion, Amendment | provides: *Congress shall make no law respecting an
esiahlishment of religion, or prohibiting the free exercise thereof] or abridging the
freedom of speech, or of the press or the right of the people peaceably 10 assemble, and
to petition ﬂ;gm‘ﬂm&ﬂtﬁuuuﬂmﬁn{giﬂfm,'
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Congress to make any low abridging the freedom of speech or of the press. The
Supreme Court in dismissing the defence decided as follows:

But it is said, suppose that that was the tendency of this circular, it is
protected by the First Amendment to the Constitution.. . The question
in every case i whether the words osed are used in such
circumstances and are of such a nature as to creale a cledr and
present danger that they will bring about the substantive evils that
Congress has a right 1o prevent.. Whep a nation is al war many
things that might be said in time of peace...that their utterance will
not be endured so long as men fight and that no Court could regard
them as protected by any constitutional right, .. "

In Abrams v United Stares, ™ the defendants were charged under the same
Act’! for publishing abusive language about the form of government with the intent
of bringing the government into contempl. Justice Holmies in his decision said the
following:

The United States constitutionally may punish speech that produces
or is intended to produce & clesr and imminent danger that it wall
bring about forthwith certain substantive evils that the United States
constitutionally may seck o prevent. The power undoubtedly is
greater in time of war than in time of peace...lt is only present
danger of immediate evil or an intent to bring about that warrant
Congress in setting a limit 1o the expression of opinion,” ™

o Mormman Dossen, et aliEmr.r'sn‘n, Habor and Dorsen’s Palitical and Chvl Righis in fhe
" United Statex Vol ! (4" edn, Litthe Brown & Co 1967) 52
S Abrams v United Surtes 250 US 616 (1919).
z Espionage Act 1917 [now 18 USCA 2388] (US).
Drprsen (n [9) 52-53.
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lti Commanist Party v Subversive Activities Control Baard® amongie the
issues maised before the Supreme Court was that the First Amendment o the
constilution prohibits Congress from requiring the registration and filing of
information, including membership list, by organisstions substantially dominated by
a foreign power. Justice Frankfuter speaking for the Supreme Court held that
although generally individual Hberties sre fundamental to the Ametican institutions,
however when the existing government 15 menaced by a world —wide integrated
movement and Congress is secking 1o reooncle competing values within socicty (as
in the current situntion), Congress’ decision must be respected.

Thus, it is submitted from the cases stated above that emergency powers are
used to prevent outside forces from affecting the government or couniry, .,
Communixt Party v Subversive Activities Control Board, Schenck v United States
and Koremareu v United States,”™ or from affecting the fabric or stability of the
government, e.p. US v Rosenberg, and Abrams v United Seares ™

Cither examples which support the above contention includes the exercise of
emergency powers by several presidents of the US which includes President
Woodrow Wilson who applied emergency powers enormously durning World War 1,
in areas of defence, war and the economy; Franklin D. Rossevell who used
emergency powers during the economic cnsis of the Great Depression and Harry 3
Truman who invoked emergency powers during the Korean War,™

T Commanist Party v Subversive dctivities Control Board 367 US 1 81 § Cr 1357, 6 L Ed
2d 625 (196].

H Seheek (n 17, See also Koremats v United Stares (1944) 323 US 214, 655 C1 193, 89
L Ed 1M, In Korematsn v. Dinited Srates, the Supremse Court upheld an Executive Order
directing all persons of Japanese descent to leave California; including American citizens
of Japanese ancestry on the ground that there was evidence of dislovalty on the part of
some of the American Japanese whilst the LIS was at war with the Japanese Empire: it
was not because of hostility towards the Plaintiff nor his race. )

* (n1&and n 21},

3" Essnys on Emergency Powers, <hitpowww. newnetizen com/presidentisl emergency
powers. him> accessed 2001
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The second principle in the exercise of emergency powers lies upon the respect for
tuman dignity which is the comerstone of Western constitutionahism. Western
Constitutionallsm as portrayed by the US places great emphasis on the protection of
human liberty, thus restraining the powers exercised by the governmient (including

emergency and preventive delenlion powers)

The reason for such emphasis lies m the third pnnoiple Le. the Westem
world’s perception of “a government™. Under the social contract theory (as
expounded by John Locke and Thomas Hobbes, amongst others) it can be seen that
u government derives its powers from the people. This “bottom- up™ structure
results in the people or the individuals as its final source of puthority, ™

Therefore, pursuani to this theory, the exercise of any emergency powers in
constitutional states must be measured aguinst the benchmark of individual dignity,
It leads to the fact that legislative interventions are only constitutionally justified if
it deals with any rights which are abused. The rights themselves must nol be
curtiled ™ As such the courts will act very strictly or critically toward statues or
emergency powers or any law intending to curtail human rights which are protected
by the constitutions,™

Although the Supreme Court in United States v Spock™ recognised that the
government had an intercst in amongst others, deterring substantive crimes and the

" For an in depth study of the social contract theory, see Social Contract Theory (Intermet
Encyelopedia of Philosophy) < hitpe!/'www. iep.utm.edu/soc-cont™ sceessed 2010,

' De fonge v Oregon 299 US 364, 165.

Efftwands v Bussell (1966) 384 US 11, B6 8 Co 1238,

In United States v Spock 416 F 2d 165 1st Cir 1969), & number of academic and

professional persons mathered ot @ press conference o oppose the government's

mmvolvemnent in the Vietnam War, They collected the cards nationwide and bumt them in

Arlingion Strect in Boston. They furthes had demonstrations snd similar gatherings in

VITHOUE Stfes.

= 2
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advocacy of revolution via the Defendant’s detion in demonstration and gatherings;
yet the Supreme Court upheld the Defendamis First Amendment rights of free
speech by holding that the government must prove the specific intent of the
Defendant i.c. satisfy the criminal intent of which the government had failed o
achieve, Thus, the Defendant’s condemnation of the war and draft was upheld under
the First Amendment to the Constitution. The Court decided that:

..Indeed, this is the substantive purposie of all conspirucy law, which
1 directed only at those who intentionally agreed to further an illegal
job...the protection for the immoceni could be adequately
sccomplished by requiring that the defendants” specific illegal intent
be proved to the degree [of].. criminal intent... , [and it must be judge
strictssimi juris],”

In Brandenberg v Ohio, ™ a film showed a group of people camrving
firearms and uttering derogatory statements of Negroes and Jews stating smangst
others that they will be marching four hundred thousand strong to Congress. The
film was later broadeast nationwide.

The accused was convicted under a local statute” of “sdvocaifing].. .the
duty, necessity...of crime sabotage, violence or unlawful methods of ferrorism as
mans of sccomplishing industrial or political reform...". On appeal, the Supreme
Court holding that the statute had infringed the freedoms guaranteed by the First
and Fourteenth Amendment of the US Constitution said:

...constitutional guarantees of free speech and free press do not
permit a State 10 forbid or proseribe advocacy of the use of force or
of law violation except where such advocacy is directed 1o inciting or

' Dorsen (n 19) 69,
®(1969) 395 US 444, 89 § i 1827, 23 L Ed 24 430,
" Ohiey Criminal Syndicalism Statute 1919 (US),
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producing imminent lawless action and is likely to incite or produce
such action...mere abstract teaching...for a resort to force and
violence is not the same as preparing a group for violent action and

steeling it s stch action.

Mere membership in the Commumist Party (l.e. a person’s nght of
association) is protecied by the First Amendment.” Thos it must be shown that this
right wis abused. In United States v Robel, * the Supreme Court said:

coAssuming that some members of the Commumst Party., had
illegal aims and engaged in illegal activities, it cannot be
automatically inferred thal all members shared the their veil purposes
or participated m their illegal conduct. .

ASEAN Approach

In » stark contrast with the Western approach towards emergency powers, it is

submitted that Asian countries have adopted and opplied emergency powers &s o

form of “nationalism® 1., emergency powers are seen as fundamental principles to

safeguard and protect “Asian Values™ The protection of “Asian Values™™ includes

the following:

() The protection of the community and nationhood together with its strong moral
values and family ties. In other words, the protection of the family and social
unit’’ of. Western emphasis on individual fights and adversarial politics.

" Board v Subversive Activities Comtrof Board, 421 F 2d 1142 {DC Cir 1969).

" (1961) 380 LS 258, 263,

™ For an in depth reading of “Asian Values™ please see the amicle by Errol P Mendes,
‘Agian Values and Human Rights: Lemting The Tigers Free', Human Rights Research and
Education  Centre  <htip://www.cdp-hre oottawa caleng/publication/centre/asian _
values php> scoesaed 2010,

* Goh Chok Tong, *Social Value, Singapore Style’ Current History {Dec 1994) 41722,
See also Goh Chok Tong, *Social Value, Siagapore Style” The Far Easfern Economic
Review (Hong Kong, | August 1996) 38,
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(b) To protect a hr:m'na:;nuus society and avoid overt conflict in social relations in
view of the fact that Asisn countries are made up of multiracial, multireligious,
multiculivral and mulolingual communities. Thus the threat is seen not only
from external forces but also from within sociery, To guote Dr Mahuthir
Mohamed: “The threat is from the inside. ... So we have 10 be armed, so to speak.

Not with guns, but with the necessary laws to make sure the country rempins
stable. "™

(c) To ensure that the sysiem of the country 18 stable; which will in turn provide for
the right to subsistence and development. In view of this, the use of emergency
laws could be logitimately applied to sacrifice individuel rights at the aliars of
ihe right to subsistence and development.

Furthermore it is submitted that the govemmenis of Asian countries are
often established ina “top-down™ model ie. the government does not derive its
powers from the people; even if it does, once the government is formed, they
should be respected (i.¢. a respect for hierarchy and authority).

It is submitted that although the ASEAN countries in practice approach the
Justification of emergency and preventive detention in different ways nevertheless,

their aims are encapsolated in either one or a more of the “Asian Values™
Thailand

Prior to the written constitution in 1932, Thailand was ruled by an absolute
Monarch; following the principles taken mainly from Buddhism. The Monarch's
overall role was to ensure the national security and survival of the people’s

* Imerview with Dr. Mahathir Mohamed In The Far Eastern Economic Review, (Hong
Kong, 28 October 1996) 18-27, in particular 19-21.

" Goh (i 37) 39. Gob states: *...More important, it 1 the sense of idealism and service
bern out of i feeling of social solidarity and national identification. Without these crocial
facidirs, we cannol be o happy or dynamic society.'
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wellbeing and happiness, In the traditional That society concept, the Monarch was
the centre of the universe and the status of his subjects are dependent upon their
relationship with him. The King was the sole owner of all the lands and the lives of
the people within his kingdom. Thus the Monirch’s capability of solving problems
and alleviating hardships was more important than its capability to defend the
freedom and basic rights of the people,

This perception indicates that the ruling power (govermnment) does not
belong to the people but only 10 the King (or the eliie.), This also implies that the
ruler does not need a mandate from the people and conversely the people have no
right 1w demand specific duties from him. Thes, no one could guestion the
legitimacy of his powers and how he uses it. Furthermore, the concept of power to
the Tha society had the quality of indivisibility 1e. that the power cannot be
severed and neither can the power be checked ™

Although the formal structure of the traditional value has been terminated
following the creation of the Thai Constitution, however the informal structure of
patron-client relationship and all perception of the Thai society towards a ruler still
survive. Power had merely been transferred from the King to the legislature and
exccutive excroising the powers in the name of the King and clanfied in the
Constitution."" Section 218 of the Constitution of Thiiland allows the Executive to
pass 8 royal executive decree during parliamentary recess. It allows the Prime
Minister with the consent of the Council of Ministers and the National Policy
Council to use his executive powers 1o act on any problems concermning national

Y Kanok Wongtrangan, *Executive Power and Constitutionalism In Thailand® in Carmelo
V Bwson (ed), Conrtingtions! and legal systemy of ASEAN coumvies iAcademy of
ASEAN Law and Jurisprudence, University of the Philippines Law Complex 1990) 295,
287,

Constitution of Thailand Section 3 provides: “The sovereign power belongs 1o the Thai
people. The King as Head of the State shall exercise such power through the Nationl
Assembly, the Council of Ministers and the Courts in accordance to the Constitufion.”
Intemational  Constitutional  Law  <htipeSwwsy servat unrbe.chiclth (0000 htmi=-
nccessed 2010,
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security, interest, economy, peace, public health: Section 222 of the Thai
Constitution allows the Executive to declare Martial Law, Because of this concept
of “nile from above™ it is submitted that the basic rights of the Thailand’s
constitutionalism is mainly determined by the elite and not masses. ™ Thus, in times
of emergency, the executive can quite easily exercise ifs powers to restrict
individual rights.

Fhitippines

Although the language and spirit of the constitution of Philippines is transplanied
from the US, nevertheless, the exercise of the constitution is significantly modified
1o suit the conditions of the Philippines; which it is submitted is the Asian way,

The structure of the Filipino society revolves around the traditional
landowning elite which are largely shaped by the realifies of a feudal society. The
landlords become: the role-models of latter day politicians. Further, leadership
depends upon the personality and charisma of the leader rather than on issues, Thus,
this inevitably leads 1 a sitwation in which eitizens are beholden to politicians -
helplessly awaiting their patrons instead of vigilantly defending (heir rights under
the constifution,

Because of the Filipino's personalist and centralist approach, this has
created a strong and supreme executive in the constitutional and political system of
the Philippines.

 Constitution of Thailand Section 28 provides: ‘A person can invoke human dignity or
exercise his or her rights and liberties in so far a5 it is pot in violation of the rights and
liberties of other persons or of other persons or contrary o this Constitution or good
marils." Fusther, Constituion of Thailand Section 66 provides: ‘Every person shall have
o duty o uphold the Natlon, religions, the King and the democratic regime of
eovernment with the King as Head of the State under this Constitution.” International
Cofistitutional Law <hitp./‘www.servatunibe ch/icl/ th0000_himi> accessed 2010,
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History has shown thai the executive arm of Philippines has exercised s
emergency pawers to prevent the Philippines from external threal during the Second
World War; four years after the Philippines constitution went into force. Duning the

period of September 1939 0 December 1941, a total of five emergency powers
were enacted in the Philippines.”

In addition, emergency powers particularly the suspension of the writ of
habens corpus in the Philippines was exercised by the then president Ferdmand E
Marcos from August 1971 to Janusry 1972 which was later replaced by martial law
in September 1972 to prevent rebellion coming from within the Philippines.

The rebellion was partly caused by the Communist guerrills movement (a
Maoist group) within Philippines who believed that the social and economic
problems which plagued the Philippines after their independence would be solved
under 8 Communist government. The Communist group intended (o schieve their
aim through violence. Furthermore the Filipino government was also facing a threat
by the Muslim movement for separatism in Mindanao and Sulu - which I was
successful - would result in the dismemberment of Mindanao. These Muslim threats
came into being because of their dissatisfaction with the administration of the
Christian leadership, "

Thus, emergency laws were applied throughout Philippines to, infer alia,
‘maintain law and order throughout Philippines, "

“ Under the Commanwealth Act Nos. 498, 494, 500 and 620 where the Philippines
President was granted amongst others the powers to take over, for use or operation by the
governiment any public service or enterprise, to prescribe pennltes for inerfering with
the exercise by the govemment of its authority and w appropriate the necessary funds
therefore, 1o make rules and regulations and i take over necessary steps (o effectunte
such policy prescribing penaliics for violations of the rubes and regulations issued by the
President, For further reading on the other powers which was given io the President see
fll-l'ique M Fernando, Govermmenial Powery amd Human Righty (Romita Publication

¥7E).

* ibid 25-33

¥ Fernando (n 43) 33-34,
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Indonesia

For the Indonesians, one can see that the State should be sccorded great or full
authority (ie, (he totality of the State) which respected both the individual and
public interest, This opposes the concept of individualism adopted by Western
Constitutionalism viz the US. The totality of the State is adopted for the following

TCASS,

(2} The lotality of the State adheres (o the concept of social life adopted by the
[ndonesian people. {i.c. that of mutual cooperation or “gotong-royong™ or
concept of collective spirit). The Indonesiens give the highest respect to
harmony and stability in all aspect of social life. To achieve harmony and
siability the Indopesian government adopis a concept called “musyawarah™ and
“mufakat™ {discussion and consensus) between the society and the government;
which forms the basic philosophy of the Indonesian Canstitution;

(b) The “Pancasila”, which forms the state ideology, imfer alia, stresses on the unity
of Indonesia which is democracy by close contact with the people through
consultation, social justice for the entire Indonesian people and the duty of the

gtate 10 protect the whole of the Indonesian people and thewr entire land based i

wpon unity,

From subpoint {a) and (b} above, it is submitied that the rights of society is
given a higher regard as opposed to the nghts of the individuats.

It is seen that even prior to Indonesin's independence, through history,
Indonesia alrcady has various groups consisting of diverse nationalities, customs,
and religions. This had led to the conflict between three different groups i.e. the
nationalists, Muslims and the youth - whose conflict was finally solved when they

T
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agreed to adopt the “Pancasila™ as the state ideology, ™ which is the nearest
approach to an official Indonesian philosophy,

Emergency powers were applied during Sulmmo’s guided democracy
hecause amongst others there existed rebellions end political instability in West
Java, and the apprehension felt by the islands outside Java, which resulted in
Socialist and Christian pmica” Thus emergency powers are also adopted to ensure
that the unity of the multiculiure Indonesia is matntained.

Also; the then Indonesian government had to fight sgainst the insurrection
of communism coming from within Indonesia itself i.e. Java duning the regional
rebellion in 1957-1958.*

The government has created the “Kopkamiib™ - an institution established by
the government to restore security and order and is used by the government ogainst
those classified as “subversive elements™. The “Kopkamiib™ has, imter alia, the
powers 0 interrogate and arrest peopie, seize good and 1ssue prohibitions on mass
media, In short, the body is given the authority over all sectars of society,”

Emergency powers are adopted and exercised without much resistance from
society vin guided democracy under Sukamo and semi democratic nule under
Subarto because there exists a powerful Executive in Indonesia. The powerful
Executive can be traced to the ideas, powers and status of Kings in ancient
Indonesia who were known as “Dewa Raja™ because of the belief that the Kings
denved their powers from the gods and not the people. Therefore the King has
sutharitative power over the people, which again is a top-down power structure

' Amir Samoso, ‘Govemment and Constitition: The Case of the 1945 Constitation In
lidonesia’ in Carmelo V' Sison (ed), Consfitutionnl ond Legal Sysrems of ASEAN
coutries {Acodemy of Asean Law and Jurisprudence, University of the Philippines Law
Complex 1990)) 88,

ibad 9304,

Samioso (n 46) 93,

Santoso (n 46) 104,
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Because IheriEhj.u of society are given higher regard as opposed to the
nghts of the individuals, the insurrection within Indonesia, the existence a
multiculture populstion together with the top-down structure, it makes the exercise

of emergency powers easier to fustify and be adopted in Indonesia
Brunel

Brunei belongs o the genre of South East Asian Sultanate based on the |slamic
concept of the ruler functioming ss God’s representative or “kalipatullah™, The
Sultan or Yang Dipertuan is the symbol of supreme auibority that holds absolute
power theoretically,

In the 1950%s, Brune: experienced conflict within its kingdom between the
monarch, led by Sultan Omar Ali Saifuddin (1l and a mass based nationalist cum
socialist political party - the Parti Rakyat Brunei (PRH) lead by AM Azahari. The
conflict resulted in a revolt by the PRB against the monarchist,™

The revolt was finally crushed by the Sultan when he declared o state of
emergency and outlawed the PRB with the help of the British. The Brunei
Constitution of 1959 granted the Sultan wide sweeping powers which includes the
declamation of emergency whenever he deemed that a grave dianger exist threatening
the security of the state. However the state of emergency is only limited Tor a 2 year
duration, during which time the normal freedom or rights enjoyed by the citizens
are curtailed by sections 83 and 84 of the Brunei Constitution 1959,

% The revolt started when the PRB organised 4 mass rally in June 1961 calling for the
monarch to call for an election. When the monarch falled to call for an election us
promised, PRB threatened 1o conduct political violence, DS Ranjit, ‘Executive Power
and Canstitutionalism in Asean States: The Brunei Experience’, m Carmelo V Sison
ted), Constinutioms! and Logal Svstems of ASEAN cowntries (Academy of Asean Law and
Jurisprudence, University of the Philippines Law Complex 1990),

I s
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Singapore

Singapore’s wrillen constitution consists of three basic documents, e the
Constitution of Singapore {including amendments made after Singapore's
separation); the Republic of Singapore Independence Act 1965 (No. 9 of 1965) and
the Constitution of Malaysia made applicable by the Republic of Singapare
Independence Act 1965,

Certain provisions of the Malaysian Constitution in particular provisions
relating to fundamental liberties and emergency powers i.e. Amicle 149, Article 150
and Article 151 of the Malaysian Constitution were made applicable 1o Singapore
via section 6 of the Singapote Independence Republic Act 1965,

Also it can be seen that the Malaysian preventive detention law of the
Internal Secunity Act 1960 was extended to Singapore via LN. 231 of 1963 and
later Cap. | 15, Singapore Sttutes, Rev, Ed. 1970,

It is submitted that the Singaporean government has justified and used
emergency laws which was granted to her via the Singapore Independence Republic
Act 1965 for the following purpose:

(0} To reaffirm the atitinde of patemalism by the population towards the
government. Because Singapore 5 predominantly Chinese, the paolitical
traditions have laid greast stress on the deference of authority, The concept of
deference of authority can i tum be traced to the maditional elements of

" Republic of Singapore Independence Act 1965 Section & provides: “The provisions of the
Constitution of Molavsin, other than those set out in subsection (3) shall continue in force
i Singapore subject 10 such modifications, adaptutions and guslifications and exceptions
8% may be necessary fo bnng them into conformity with the independent status of
Singapore upan the separation from Malaysia,*
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Confucianism which adopts the concept of the “Mandate of Heaven™. ™ It is
submitted that this view is similar to the view adopted in by the traditional Thai
society.

(b) Furthermore, the concept of Confucisnism emphasises on community and
commonality as opposed to the Western Constiintionalism which emphasises on

individual rights, thus making emergency laws tougher to fmplement from
within the country.

(¢} The third justification for emergency laws is the aspect of “crisis mentality™ -
an essential concern for order and the belief that social transition is a period of
villnerability. Thus, people need to prepare for their new roles and in the
process they should accept these laws as neccssary without oo much
questioming,

(d) Because Singapore is o multi-racial country thus the government’s main
objective is 1o contain and eradicate any attempis 1o destroy the mult-racial
nature of Singapore which may finally destroy the fabric of Singapore’s

i 5%
socicty.

{e) Finally the Singaporean government justify the exisience of emergency powers
against subversion within the country in particular Communism which had
advocated overthrowing the government and other groups which are deemed o
have threatened the secunity of the country.

" Andrew Phang Boon Leong, The Development of Singapore low; Historical and Soeio-
fegad Perapectives (Butterworths 1990) 261,

" See Singapore Prime Ministers' parliamentary debates Hansard vol 44 cols 1811-1812
(24 July 1984} where he swtes; .. the basic parameters of what Singapore is about the
independence and sovereignty of Singapore, its multi-rmcial, mult-rehigions, mul-
lipgual, multi-cultural chamcter. They are not for argument. We stist arguing about that,
wit afe tearing oul our entrails_
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The Application of Emergency Law in the Malaysian Context

The application of emergency and preventive detention laws in Malaysia will be
examined in two periods 12 the original intention of the Rend Commission and the
current application of the emergency and preventive detention laws,

The Original Intent of the Reld Commission

During the Commumist insurgency ~— from 1948-1960, the British government
invoked emergency rule in Malaya via initially the British Military Administration
(Essential Regulation) Proclamation 1948 which was later replaced by the
Emergency Regulation Ordinance 1943 and the Emergency Regulation 1951,

Cme of the features of the British emergency rule included harsh actions
particularly detention without trial (under the Emergency Regulations 1851) and
punishing the entire village for rendering assistance to the Communist.” The
principal reason for such actions was psychological, The British, wanting 1o win the
hearts and minds of the Malayan people, eategorised the Communist as bandits and
tnsurgents, who opposed the rule of law, whilst the British were invoking the rle of
law pgmingt them. Thos, the British maode sure that “every nction had a legal basis
and enforcement of the law applied equally to friend or foe™.™

Although the communist represented by the Malavan Peoples Anti-Tipanese Army
initially sepported the British to harass the Japanese, however, they were displeased with
the development under the Federation of Makaya Act 1948 and since then head been
fighting to establish & “Communist Malays™ Richand L Clutterbuck, Conflici and
. Violence in and Mulayzia, 1945-1983 (Westview Press 1985) 39,

" Dasin 2},

* Chandran Jeshurun (ed), Governmenty and Rebeifiony in Southeast Ay, {Singapore,
Institute of Southeast Asian Studies, Regional Strategic Studies Programme 1985) 163,
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It was - agninst 1[13'5 backdrop of emergency rule which was still being
enforced and subsisting that the Reid Commizsion was formed (o create a draft
constitution for Malaya.™

Based on the existing situstion then, the Commission recommended the
following charncteristics and conditions for emergency and preventive detention
provisions to be included in the proposed Constinution of Malaya:

(a) The context of emergency s specific and namrow, It includes war or ‘such
setious intemal disturbance as constitite an immediate threat to the life of the
nation, security or economic life of the country or any pan of iL "™

{b) The emergency powers should be iemporary in nature Le. it should continue to
be in lorce for one year and afier one year, if it is necessary to keep i, it should
be permitted by the resolution of both Houses of Parlisment.*'

(e} The report recognises the importance of fundamental rights. It recommended
thal once the Proclamation has declared an end to the emerpency, all emergency
legislation should cease to have effect in so far as it authorises infringement of
fundamental rights or State rights.**

{d) That Parliament should have the power 1o enact any provisions; even though it
infringes fundamental rights, designed 1w prevent sttempts by any substantial
body or persons to organised violence against persons or property. Also, the

™ Colonial Office, Fecraion of Malayva Constitutional Commisxion, 19561957 Repart;
{Colomial Na 330, 1957, HMSO) Reid Commassion Report, parm 13 reads: At a
comparatively enrly stage in our work we found that various practical difficulties might
arise if we remained in Malaya to prepare our Report.... Further, para 173 reads: ‘We
must take note of the existing emergency. We hope that it may have come to an end
before the new Constitution comes into force. ",

™ ibid [172) and [175]).

"' (ns9)[173]

tmd”
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report recommended that an aggrieved person or party should be able to apply
to the court on grounds that the provision was not applied to prevent any of the
mmmm“

(e) If Parliament is not sittmg when the Proclamation is made, then the government
is allowed to make laws (Mordinance™) during that time but Parliament must be
recalled within 15 days. The report acknowledges that the govermment must be
given the liberty and power 1o make laws immediately to deal with the
emergency. Simultaneously, 1o prevent the government from abusing is
powers, the report imposed a duty on the government lo recall Parliament 1o
approve any legislation passed by the government during the interim period.™

(fi The report impliedly scknowledged the need for preveniive detention by
recommending that the citizen should not be detained under any emergency
laws for more than three months unless an advisory board appointed by the
Chicf Justice has reporied that in its opinion there is sufficient cause for such
detention. Consonant with the respect for individual nghts, the report
recommended that the detainee be given ps full an opportunity 10 submit his
case and that the detainee should be told of his grounds and allegations of fact
a1 which he has been detained, subject to the right of the detaining autharity o
withhold facts against him which in the authontiés opinion is against national
iterest. "’

Cin perusal of the above mentioned recommendations, 1t 15 submitted that
even though the Commission recognises the importance of the rights and secunity of
the couniry over the individual's rights in times of emergency, the Commission still
ensured that the rights of the individual are respected and secured when emergency
and preventive detention powers arc excrcised.

' in 59 [174].
™ in 59 [178],
* ihid.
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The Commission in para 138 also recommended that the Yatig di-Pertuan
Besar should be the person fssuing the Proclamation of Emergency. ™ This
recommendation was adopted with a slight modification in the Merdeka
Constitution ®

It is submitted that the Yang di-peruan Agong himself (although he is a
constiutional monarch) eand not the Prime Minister who should be responsible to
declare a state of emergency in Malaya because of the following rensons:

(8} In the political system of the waditional Maluy State, the apex of authority in
sociely was the Ruler, the Yang di-pertusn, Raja or Sulan. His role was o
personify, 1o an extent preserve the unity and welfire of the state. Further, only
the Ruler alone had powers o issue decrees,™ This role of the Ruler was
reilerated in para 59 of the Reid Commission wherein they had recommended
that the Yang-di pertunn Besar shall devote himself to promoting the unity and
welfare of the country in many ways.

{(b) The notion that the King being the apex of society and is above politics is not
only held by the Malay community but also the Asian society at large. Thus the
Yang di-pertuan was given the role to maintain ‘s cordial inter ethnic
relationship’ in the country.” The latter view is reflected in paragraph 58(1) of
the Reid Commission.™

* (n 59), [138].

" Ant 138 of the proposed constitution of Malaya reads: 'If the Federal Governmint was
witisfied thai o grave emergency exist..the Yang di-Permman Besar may fssue o
Proclammation.” The Merdeln Constitution reads: *._If the Yang di-Perman Agong is
aatizfied that a grave emergency exist.”

" Alfred P Rubin, The International Personality of the Malay Peninsula: a study of fhe

International lavw of imperialise { Penerbit Universiti Maolays 1974) 314,

Azmi Abdul Khalid, ‘Role of the Monarch: Influences Upon the Development of

Parliamentary Government” ALIRAN (Penang, 1988) 44-45.

The Yang di pertuan Besar will be the Head of the Siate, He will be the symbol of unity

of The COUniry,
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The eurrent emergency and preventive detention powers in the Constitution

The provision dealing with Emergency and preventive detention powers (1.e. Article
150, Article 149 ind Article 151) ranks one of the most highly amended provisions
in the Malaysian Constitution; each being smended on six occasions, twice and on

four oocasions, respectively,”

The varous amendments have radically aliered the ongmal concept and
principle of emergency and preventive detention powers proposed by the Reid
Commission. The cummulative effect of these amendments has resulted in the
government of the day armed with unbridled powers to act. This makes it highly
possible for the govemment to create a perpetusl emergency in Malsysia and legally
possible to exercise their powers to suppress the constitutional rights of the
individual.

A summary of the list of amendments 1o Article 150, Article 149 and
Article 151 of the Federnl Constitution and its effect is listed herem below:

Amendments to Article 150

fa) Amendment to Article 150 (3) via The Constitution (Amendment ) Aes No. 10 of
{ a0

This first amendment on Article 150{3) had altered the Reid Commission’s proposal
Constitution in two aspecis i.e. the duration of the emergency and parlimmentary
control over the proclamation and of emergency laws.

T Aet No. 10 of 1960: Act Mo, 26 of 1963: Act No, 68 of 1966, Act No A514 of 1981 Act
No. A 566 of 1083 and Act No. A 584 of 1984 Article 149 amended via Act 442 of
1978: Act 10/1906 and Act AS14 of 1981 : Ar 15]- Act AZ6 of 1963; Act ASS4 of
1976; Act 566 of 1990 ;Act ASSS of 1994,
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As regards the uilumr,inn. the amendment had reversed the process of ending
or extending an emergency. Whereas previously, there was legal duty imposed upon
the government to convene Parliament to debate and approve the Proclamation and
emergency laws enacted within the interim perind within 15 days, now, there is no
time period for secking Parliamentary approval. ® Furthermore, the Explanatory
Statement of the bill in Parliament stated *. .. [that] the Article should be amended in
order 1o permit a Proclamation or ordinance 1o contnue in force until revoked by
His Magesty or annulled by resolution of bath Houses of Parliament.*

Therefore, if an emergency is proclaimed when bath Houges of Parlisment
ure fiot sifting, the state of emergency can theorctically continue indefinitely until
the Executive sees it fit to convene Parliament, In Khong Teng Khen'y caze™ the

Federal Court observed that the two Houses of Parlinment do not sit af the same
L.

An emergency was proclaimed throughout the Federation after the mce-
riots broke out on 13 May 1969, Parliament had by then been dissolved for purposes
of general election but was not convened until 20 February 1971,

(h) Amendment 10 Article 150 (1).45) and {6) and the Addition of Clasise (64) by
Act 26 of 1963

The amendment to article 150{1) widened the circumsiance in which an emergency
could be declared by deleting the words “whether by war or external aggression or
internal disturbance’, thus leaving the phrase ‘is threatened'. It has heen suggested
that the phrase - ‘any event threatening the security” - is very wide and it may also

" Constitution (Amendment) Act 1960, Section 29 (Malaysia) provides: ‘Proclamation of
Emergency and any ordinance promulgated under clause {2)...if not sooner revoked,
shatl cease to have effect if resolutions are passed by both Howses ammilling such
Prociamation or ordinance, but without prejudice to anything previously done by virue
thereaf o 10 the power of the Yang di-Pertuan Agong to issue a new Proclumation. .’

, [emphasia added). *

[1876}2MLI 166, 172 F.
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include a strike by workers.™ Therefare the government muy declare an emergency
so long as it is sutisfied that an event is threatening the security or economy of the

ﬂﬂmﬂm,ll- i}

Article 150(5) was also amended to enlarge Parliament law making powers
during an emergency. The Reid Commission limited the lsw making powers of
Parlinment during the emergency o affect only fundamental rights.™ However, the
amendment to clsuse 3 removed all limitations of Parliament o make law
(procedurally) in times of emergency. Thus, under such situations, States become
virtually non-existent, constitutionally speaking, because Poarlizment can “make law
with respect to any matier’. Further, an emergency law under clause (3) now does
not need the consent of the Rulers, the assent of the Yang di-pertuan Agong and the
Concurrent List are both inapplicable,”

The elfect of the amendment to Article 150 (6) to replace *inconsistency
with the provision of Part Il and Article 79° with *.. shall be invalid on ground of
inconsistency with anmy provision of this Constitution” was 0 give a general
overriding quality to emergency legislation.™ In the light of the amendments it
seems today that emergency legislation prevails over the Constitution in times of

Smerpency.

* GTS Sidhu, ‘Emergency Powers under Amicle 150 of the Constitution® {1990} xxi(l)
INSAF (June) 79.
The original Artiche 150 (1) of the Federal Constitution reads: 'If the Yang di-Perfuan
Apong s satisfied thet .. the security...of the Federation or any part thereof ix
threatemed, whether by war o eernal aggression or inferral disturbanee..he oy
issue n Proclamation of Emergency” [emphasis added]. The amended Art 150 (1) reads:
‘If the Yang di-Permuan Agong is satisfied that .. _the secunty....of the Federation or any
pan thereol iv treatened, he may issee 2 Proclamation of Emergency” [emphasis added].
tm 39) [174].
l.':lu.uu[s rlndi: ‘Subject to clause 64, while o Proclammtion of Emergency is in force,
Parlinment may, notwithstanding anything in this constitution make laws with respect ©
any meatter, if it appears 1o Parliament that the lew il required by reason of emergency:
and Article 79 shall not apply...nor shall ame proviion of this Constitution or af oy
weliten fine wiieh requilies amy consem? oF concurrence to the parsing af o law or any
comsultation with respect therero., " [emphasis added].
™ See Reid Commission Report récormnendstion that that Parlisment should have the
power to enact provisions infringing fundamental rights only, See (n 64).

gL

44
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a-
fc) Amendment to Areicle 150 by the Contitution {Amendment ) Act ASI4 of 1981

This amendment 1o Clause (1) has increased the grounds on which an emergency
could be declared in addition to the words “public order™ after “economic life™ ™

The term “public order™ is wider than “internal disturbance”™; as proposed
by the Reid Commussion. In Re Tan Boos Lioe™ s case on preventive detention,
authorised the Minister of Home Affairs to make a detention “if he is satisfied it is
necessary to do 50 to prevent any person actng in any manner prejudicial to public
order”. His Lordship Abdoolcader J (as he then was) sald:

Danger to human hfe and safety and disturbance of public
tranquillity must necessarily fall within the purview of the
expression...it is used in a generic sense...and is wide enough o

include consideration of public safety in its significance.

The amendment to clause 2 has effectvely further reduced the role of
Parlizment. The removal of cliuse 2 discharges the duty cast upon the government
to convene Parhament “as soon as practicable™ and tmposes no time limit for the

govermnment to convene Parliament.”

Further, the government may even proclaim an emergency even before the
actual occurrence of the event which constitutes a threat to the security of the

¥ The amended clause | to Article 150 reads: *If the Yang di-Perman Agong is satisfied
that a grave emergency exists whereby the security, or the economic life or public order

" in the Federation or any part thereof is threaten., ",

; [1976] 2 MLIJ 83,

" Amended Article 150(2) reads: *A Proclamation of emergency _. may be issued before
the ncrunl occurrence of the event which threatens the security... . in the Federation ar
amy part thereof if the Yang di-pertuan Agong is satisfied there is imminent danger..."
Whereas the Reid Commission proposed  that “If Parlinment is not sitting when the
Proclumation §s made. then the government i8 allowed to make laws (“ardinance™)
durimg that time but Parliament must be recalled within 15 days...". See (n 67).
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Federation amongst others. Thus it is now possible for the government to act on
intelligence reponis alone and declare an emergency as a preventive measure.

The addition of Clause 8 ousts the powers of the courts as regards to
judicial review in respect of the declaration of the state of emergency and its
cantinuance together with any promulgation of any emergency ordinance and s
continuance. This amendment directly conflicts with the proposal recommended by
the Reid Commission™ by shutting out completely the avenue available o an
individunl alleging that the government may be abusing its powers."

Amendment to Article 149 Constitution

The amendment to article 149 via Act 10/1960 and Act 442 has generally increased
the scope of the application of the article and extending it to conducts which incite
the disaffection against the Yang di-pertuan Agong or the Government, to promote
feelings of ill will and hostility between different races or classes of the population,
o procure the alteration of anything established by law, otherwise than by lawful
means, enyvthing which is prejudicial to the maintenance or the functioning of any
supply or service to the public or any class of the public in the Federation or any
part thersof or which is prejudicial to public order in or the secunty of the
Federation.”

Y See para 174 of Reid Commission Report, (n 65).

" The amended clause ¥ reads: ‘Notwithstanding anything in the Constitution (a) the
satisfaction of the Yang di-Pertuan Agong mentioned in clagse (1) and [28] shall be final
and conclusive and shall nor be challenged or called in question in oy comt on any
ground and (B) no court shall have jurisdiction to entertain or determing oy application,
question or proceding. in whatever form , on any ground, regarding the validity of (i) a
Proclamation under Clagnse (1) or of a decleration made in such Proclamation to the
effect stated in Clamse (1); (ii) the continued operation of such Proclamation. .. {iv) the
continuation in force of any such erdinance.’ [emphasts added]

See original Reid Commission Report’s proposal, {n 65) reads: *That Parfiament should
have the power to enact any provisions; even though it infringes fundamental rights,
designed (o prevent attempts by any substantial body or persons o organised violence
ngainst persons or property”.
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Thus another amendment to Article 149 has taken sway the burden of the
government fo repeal such acts. Thes such acts will only be repealed if resolutions
are passed by both Houses of Parliament annulling such law,

The Internal Security Act 1960 (ISA) and its kindred legislation™ were
enacted pursuant to Article 149 which muthorises the passing of legislation
notwithstanding its inconsistency with fundamental liberties contmined in Articles 5,
9, 10 and |3 of the Constitution.

It can be seen that the common threads that run slong these Acts are as
follows:

(1) These Acts allow individual(s) to be detained by the authority, although the
period of detention may differ (be it the police or the Minister ) if according
to the subjective view of the detaining suthority, the individual s fit and
proper to be detained.”

(i) Armesting of individuals without warrant with & view of detaining a
suspect;”’

* Emergency (Public Order and Prevention of Crime) Ordinance 1969 (EPOPCO):
{ Dangerous Drugs | Special Preventive Measares) Act 19485 (DDSPMA). The Police Act
|967; section 27 [TPA).

Refer to Section $(2) of the 1SA which states that iT the aci of the person has prejudiced
the security of the country or any part thereof. I1SA allows the Minister to arrest “if he
thinks fit...". Section 3(2) of EPOPCO states that if the perceived criminal act of the
suspeot cannot he proved in oourt, Under section & of the DDSPMA ifthe police suspects
that o subject has committed dengerous drug-related offences. Other Acis of Parliament
includes the Immigration Act 1959 on immigration confinement and the Universities and
University Colleges Act 1971,

" Bee 1SA; Police Act; EPOCO and its respective sections; {n B8,
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@iy Judicial Review in whatever form was disallowed in these Acts.™
Amendment to Article 151

The amendment 1o this Article has mdically changed the Reid Commission’s
proposal. [t has mter alia allowed the mdividual to be detsined for mere than 3
manths and it is submitied, sometimes indefinitely. This can be achieved because
the Yang di-pertuan Agong may now allow a longer period for the advisory board
o make recommendations to his highness. Further, the advisory board is no mare
compelled to report to Y ang di-pertuan Agong within the stipulated period,™

Although the government today has at its disposal vast powers incapable of
being checked or controlled: it is submitted that the government has so far applied
the emergency powers correctly and with justification on 4 occasions — on 3
September 1964 (the confrontation with Indonesia); 14 September 1966 (the
pelitical deadlock in Samwak), on 15 May 1969 (the racial nots); and on 8
November 1977 (in Kelantan),

However, as regards to preventive detention powers there were various
sllegations that the government has abused its powers; thereby sacrificing the rights
of the individual a1 the alleged aliar of community. It has been alleged that the
government has over the years used the ISA 1o silence the opposition individuals

PR—

¥ Mease refer to the Internal Securities { Amendment) Act 1959; Emergency (Public Crder
and Prevention of Crime) Ordinance 1969 (EPOPCO) and the Dangerous Drugs (Speclal
Preventive Measures) Act 1985 (DDSPMA). For example, section 8Bi1) of the 15A
reads: “There shall be mo jwhvial review in amy ¢ourt, of , and no court shall have or
exervite any jurisdiction in respect of, any act done or decision made by the Yang Di
Pertuan Agong or the Minister in the exercise of their discrethonuty powers i accordintce
with this Act, save in regard 1o any guestion on compliance with any procedural
requirement in this Act governitig such ict or decision.”

See Article 151{b) which reads: *No citizen shall continue to be detaimed under that law
or ordinance unless an advisory bourd. has considered any representations made by
him.. .and made recommendations thereon to the Yang di-Peruan Agong within three
months of receiving such representations, or within such fonger period as the Yang di-
Pertuan Agong may allew. [emphasis added]
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and politicians  alike. € Further the continued implemeniation of preventive
detention (viz ISA) has become an excuse for the governmwent to administer the
couniry on an emergency basis, announcing at various times that the country is stll

under severe security threats

In spite of the varions criticisms, emergency and préventive detention
powers are still needed woday to combar “subversion™ which rears its head in vanous
forms, As such, it is submitted that the ISA and its kindred legislation were rightly
used w prevent further or anticipated threats o the security or public order in
Malwysia in the recent times™ thereby rightly upholding community rights over the
individual, Nevertheless, as the constivution and the vartous act now stand, there 15 a
high possibility that these powers may also be abused by the executive.™ In such a
situation, the exercise of such powers by the government must be balanced against
the rights of the individual (i.e. the individual rights in those circumstances must
still be protected.

" Bee IS4 A Keselawatan Negare (154 & National Secwrity) (ALIRAN 198%) 19-20,
wherein it stated that Lim Kit Saang, leader of DAP and opposition feader in Parlioment
was arrested and detained under the [SA on two occasions (1971-1973&1987-1989)
Anwar Ibrahim was also detained under the 15A in 1976 when he was leading ABIM and
again in 2198 together with a large group of s followers; during the Operation
Lalong in 1987 106 leaders were arrested under the [8A; Prof Dr. Syed Husin Ali, &
notable university profiessor was detained for sbowl 6 yesrs under S8; Deputy Ministers
were also demined under the 1SA in 1979, Abdullah Majid and Abdullah Ahmod & Anz
Ishak. See Abdul Aziz Ishak, Speciod Gueese e Detention o Madovsio of on Ex-Cabinet
Minister (OUP 1977) 60, 70

"' Rais Yatim, ‘Detention Without Trial-Has The Time For Abolition Come?" { 1998) xxvii
{2) INSAF 25

* Examples include the spreading of Shi'ite fesching in NMov 1997 which was deemed
detnmenial o notional security where religion plays an important part in society; the
arrest of Anwar Tbrahim & his Reformasi movernent in Sept 1998 for threatening pence
and public order amongst others ond the arest of suspected Kumpulaon Mujshidden
Malaysia members on 3/1 1701 on suspected activities which are detrimental to mational
SECUrity.

"' Recently in 2008, Teresa Kok, an MP from the Democratic Action Party (DAP), was
held without charge under the ISA. She was accused of campaigning for & mosque to
lower the volume of s call to proyer. Similarty a2 the same time a Sin Chew Daily Nevwes
reparter Tan Hoon Cheng and Raja Petra Kamormudin were arrestied under the [5A. See
‘MP free as Maleysia tensions grow' BBC News (London, 19 September 2008)
<hitp:/inews bbe.co.uk/2hi/asin-pacific 7625002 stm> accessed 2010,
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Striking o legitimate balance?

In arder to allow the government liberty to act in limes of emergency or perceived
emergency whilst at the same time ensuring that the fundamental rights of the
citizen 15 respected and not made illesory, it is submitted that following proposals ot
reforms may be adopted s regards the exercise of emerpency and preventive
detention powers in Malaysia:

fa} The remedy of Judicial Review must be allowed if preventive detention or
emergency powers are exercised. However, becouse the courts are not qualified
10 mssess sensitive and national security matters, 1t has been suggested that the
Minister or detaining authority in charge could at least furnish facts by way of
affidavits to the judge in chambers. To this end the judge could be made
mssess the “national security or threat to national security™ on o need to know
basis only. Furthermore, the judge may be compelled in law not 1o divulge the
matters in court.™

It is submitted that through this method, the right of the detainee would be real
and respecled. Also this would be partially reverting back to the proposal of the
Reid Commission™

(b} The courts should take & pro-active stand 1o refer and adopt the international
principles of proportionality on emergency laws and apply the same in
Malaysia: although Malaysia & not one of its signatories. In accordance to

* mon27
Reid (n 63),
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international sr.umﬁ.fds, the government is allowed to derogate from s

constitutional obligation only to the extenl necessary lo meet the uxjgr:nl:y.“'

e} We could revert back to the original proposal of the Reid Commission therehy
imposing a duty on the government to reconvene Parhament within a stipulated
time i it was not called when the emergency was proclammed. This would act as
a restrain ggainst the government from abusing us powers. Not only that, this
practice would be in consonant with other countries e.g. United Kingdom and

New Zealand.”

{d} Furthermore Parliament could be made to approve a state of emergency and all
laws made therein including laws allowing preventive detention by an enhanced

majority.”™

{e) As regards the area of preventive detention, it is submitted that Malaysia may
adopt the approach taken by Singapore [via their Article 151(4) amended in
1991]. The Yang di-pertuan Agong may be vested with a veto power/ casting
vote in this area (i.c. here he is able to act af his absolute discretion) only if
there exist conflicting recommendations between the Pardon's Board and the
Minister.

In conclusion, the various amendments to the Fedeml Comstitution of
Malaysia has {like its ASEAN counterparis) produced a strong Executive, which is
capable of exercising its emergency and preventive detention powers unchecked.

™ According 1o Article 4( 1) of the International Covenant on Civil & Political Rights, it is
only in public emergency which threatens the life of a nation *that the government is
allowed 1o derogate from its constitutional obligation. " Office for the Linied Nations
High Commissioner for Human Rights
<hitp:/iwww 2, ohchroorg'english/law/ copr him#artd> accessed 2010,

" Section 1{2) Emergency Powers Act 1920 {UK): Parliament must be summoned within 3
days. Section 2(2) Public Safety Conservation Act 1952 (NZ): New Zealand Parlinment
fiiiist e summoned within 7 doyvs.
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This came inlo beng becanse Malaysia, like itx other ASEAN counterparts s o
maltirscial country and the government had not only o combat internal subversion
but alsi ensure that its multiracial population is kept intact.

Postscript

The world was shocked with the disaster that struck the US on 9 Septemiber 2001 o
“g-11" {as it is better known) when the aitack on the World Trade Centre in New
York and Fentagon had taken thousands of lives. One of the possibilitics, it is
submitted which had contributed to this catastrophe i= the perception of American
eonstitutionalism towards national security (i.e. that it 15 an external threat and not
imtermial) and the high regard they have for the individual®s rights as opposed o the
commumity’s right. Owing to this percepiion, they did not foresee that the threat
would be coming from within the US iself. Pursuant to the disaster, the US
government had in lightning speed passed the PATRIOT Act. This Act has curtailed
certnin individusl rights. Amongst others, the Act has allowed the government to
monitor the individual’s use of his computer (thus allegedly infringing hie
constitutional rights). allowed the government 0 use secret evidence to deport a
perion, mvestigating Americans withowt evidence of criminality and in certain
circumstances taking away the right of habess corpus (thus allowing preventive
detention).”™ It was reported in the Sun newspaper (Malaysia) that the Executive
Director of the National Economic Action Council, Datuk Mustaps Mohammed
mentioned that developed countries that used to sttack Malaysin's use of the 1SA
sgainst mdividuals citing intermal security to tump individeal fights are now
adopting ihe sime measures to safeguard their own national security.™ The US, it
mppears, 15 also trying to strike a legitimate balance of the opposite kind.

® \USA Patriot Aet’, EPIC <hitp:/lepic.org/privacy lermonsm/usapatriol S mroduction=
Bocesmed 2000,
" The Sun (Kuals Lumpur, 14 October 2001)




